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What Is To Be Doné&

This briefing paper prepares the state legislatdrs are members of five policy
committees for their joint interim hearing on red®pment reform proposals in
Sacramento on November 17, 2005.

The hearing is the legislators’ third formal exaatian of the policy questions that
surround how redevelopment officials use their @mirdomain powers. This re-
newed interest occurred in the aftermath of theddinbtates Supreme Court’s rul-
ing in Kelo v. City of New Londom June 2005. Because of the intense and often
fierce public reaction to th€elo case, the Senate Local Government Committee
held an informational hearing on August 17 to foud how the Supreme Court’s
decision affected California’s local agencies. Jdiet interim hearing on October
26 in San Diego focused legislators’ attentiontmndtatutory “blight” definition
which controls where redevelopment officials cae their eminent domain pow-
ers. In this third hearing, legislators will cahesi possible legislative changes to
the Community Redevelopment Law and related statute

Joint Interim Hearings

An interim hearingis a special meeting that a legislative commiti@educts dur-
ing the California Legislature’s fall (interim) regs. One of the central duties of
any legislative body is to review how their statmeork and to determine if legis-
lators should amend those laws. Oversight heaatig® legislators to identify
public policy problems and explore possible stajusmlutions.

A joint hearing allows two or more legislative committees to exelthe same
topic at the same time. Two Senate committeesv@odhssembly committees
share policy jurisdiction over the bills that atfélte Community Redevelopment
Law. In addition, the Eminent Domain Law which agg to all public entities
falls under the supervision of the Assembly Judyc@ommittee.

Thejoint interim hearing on November 17 allows the legislators from alefpol-
icy committees to prepare themselves to act onveddpment bills when the Leg-
islature reconvenes on January 4, 2006.

The Senate Local Government Committee, chairedemater Christine
Kehoe, reviews the bills affecting community redepenent agencies’ de-



velopment and fiscal decisions, including the amopand amendment of
redevelopment plans and the allocation of propastyincrement revenues.

The Senate Transportation and Housing Committeerezhby Senator Tom
Torlakson, acts on the bills that affect commungigtevelopment agencies’
housing programs, including their Low and Modetat®me Housing
Funds.

The Assembly Housing and Community Development Cidtea) chaired
by Assembly Member Gene Mullin, is responsibletha bills that affect
community redevelopment agencies’ planning, devak, and housing
decisions.

The Assembly Local Government Committee, chaired&sembly Member
Simon Salinas, also reviews the bills that affeetgovernance and financ-
ing of community redevelopment agencies.

The Assembly Judiciary Committee, chaired by Asdgrilember Dave
Jones, hears and acts on the bills that amendntiveelit Domain Law, the
statute that applies to all public entities, inchgdcommunity redevelop-
ment agencies.

[The Appendix lists the members of these policy dbees)

To help concentrate public and legislative attanba possible redevelopment re-
forms, the briefing paper groups the suggestiottsfine clusters:

» Statutory definition of “blight.”

» Local redevelopment practices.

» State oversight of redevelopment.

» Litigation procedures.

* Using eminent domain.

For each of those topics, the briefing paper sunaeathe current law, describes
the perceived problem, and presents possible #&iyslsolutions.

[All of the statutory references in this briefingoea are to the Health and Safety
Code, unless otherwise noted.



Reform the Statutory Definition of “Blight ”

Legislators may wish to respond to the perceivedlem that the “blight” defini-
tion is too lax. The first set of legislative pogals focuses on putting more preci-
sion into the statutory “blight” definition. Thesond set concentrates on the ex-
ception for antiquated subdivisions.

Tighten the “Blight” Definition

Current law: The Community Redevelopment Law says that a tdajarea must
be predominantly urbanizedith a combination of conditions that aremevalent
and substantiathat they can causesarious physical and economic burdehich
can’t be helpeavithout redevelopment

In addition, a blighted area must have either
» At least one of four conditions physical blightandat least one of five
conditions ofeconomic blightor
» Subdivided lots withrregular shapes and inadequate siZesproper de-
velopment.

Predominantly urbanizetheans that at least 80% of the land in the prejes:
» Has been or is developed for urban uses (consmsiénizoning), or
* Has irregular and inadequately sized lots in midtgwnerships, or
* |s anintegral part of an urban area, surroundedelvgloped parcels.
(833320.1 [b])

The fourconditions of physical bligtdre:
» Unsafe or unhealthy buildings.
» Factors that hinder economic use of buildings atsl |
* Incompatible uses that prevent economic development
* lIrregular and inadequately sized lots in multipkenerships.
(833031 [a])

The fiveconditions of economic bliglatre:
» Depreciated or stagnant property values or impaireglstments.
» High business vacancies, low lease rates, higlowaenmrates, or excessive
vacant lots.
» Lack of neighborhood commercial facilities.
* Residential overcrowding or an excess of adultrmsses.



* High crime rate.
(833031 [b])

Without redevelopmemeans that the community’s physical and economiddn
can’t be reversed or alleviated by private entsgar governmental action, or both
private enterprise and governmental action (Heatth Safety Code 833030 [b]).

Problem: Pointing to court rulings that went against rezlegment officials in
Diamond Bar, Mammoth Lakes, Murrieta, and Uplandics say that the statutory
“blight” definition needs more precision. Althouge “prevalent and substantial”
test allows local officials to adapt a statewid# ta local conditions, does not pro-
vide a measurable standard.

Further, state law does not link the list of phgbitharacteristics and economic
characteristics to specific, measurable conditidDdee result is that property own-
ers, residents, redevelopment officials, and thetsalon’'t know how much evi-
dence is enough to support a finding of “bligh&hother result, critics say, is that
the fiscal temptation posed by property tax incnetmevenues invites redevelop-
ment officials to exploit this statutory imprecisio

Possible Changes Legislators may wish to amend the Community Retigp#
ment Law to put more precision into the statutaefirdtion of “blight.”

* Insert “metrics” into the blight definition --- thés, require redevelopment
officials to document quantified blight conditio(&33030 & §33031).

o To demonstrate the existence of “unsafe” resideratdsast 60% of
the residential units in the project area must ratations for serious
building code violations (833031 [a][1]).

o To demonstrate the existence of “unsafe” commeariaidustrial
buildings, at least 60% of the buildings that contd least 60% of
square footage of commercial and industrial bugdim the project
area must have citations for serious building cadkmtions (833031
[a][1]).

o0 To demonstrate the existence of factors that hiedenomical land
uses, at least 60% of the parcels in the proj@a arust be smaller
than the minimum lot sizes that are allowed underent zoning
(833031 [a][2]).

Repeal the “lack of parking” condition (833031 B)|
Repeal the “or similar factors” condition (§33031[2]).

© o
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To demonstrate the existence of incompatible lages uat least 60%
of the parcels in the project area must have legaiconforming uses
compared to current zoning (833031 [a][3]).

To demonstrate the existence of subdivided loteadequate size, at
least 60% of the parcels in the project area meisinaller than the
minimum lot sizes that are allowed under curremizg (833031
[a][4]).

To demonstrate “depreciated or stagnant propettiesd the project
area’s growth in assessed valuation must be lass530% of the
community-wide growth in assessed valuation (§330H1)).

To demonstrate “impaired investments,” the propattyomatically
gualifies if it meets the conditions for remedieslar the Polanco Act
(833031 [b][1])).

To demonstrate “abnormally high business vacaridies,commer-
cial and industrial vacancy rate in the projechareist be greater than
200% of the community-wide vacancy rate (83303[2[p]

To demonstrate the existence of “abandoned buifirige percent-
age of abandoned buildings by type (e.g., residem@mmercial, in-
dustrial), must be greater than 200% of the comtygumide rates for
the same type of building (833031 [b][2]).

Repeal the “excessive vacant lots” condition (833[3[2]).

To demonstrate “a lack of necessary commercialitiasi,” the num-
ber of businesses (e.g., grocery stores, drugsstbamks) per 1,000
residents in the project area must be less thandQfe number of
similar businesses per 1,000 residents communitg\({33031
[b][3]).

To demonstrate “residential overcrowding,” the patage of residen-
tial units with twice the number of occupants pedimom in the pro-
ject area must be greater than 200% of the comgunde percent-
age of residential units with twice the number cfupants per bed-
room (833031 [b][4]).

To demonstrate an “excess of bars [or] liquor stGrthe number of
on-site and off-site liquor licenses per 1,000dests in the project
area must be greater than 200% of the number aasihguor li-
censes per 1,000 residents community-wide (8330[34]].

To demonstrate an excess of “businesses thateatkisively to
adults,” the number of conditional use permitsédult-oriented busi-
nesses per 1,000 residents in the project areabaugteater than
200% of the number of similar conditional use pésmer 1,000 resi-
dents community-wide (833031 [b][4]).



o To demonstrate a “high crime rate,” the crime matéhe project area
must be greater than 200% of the community-wid@eniate, using
the California Crime Index prepared by the Departinad Justice
(833031 [b][5]).

* Require some percentage of the parcels (or acraagg)roposed redevel-
opment project area to have batysical blight anéconomic blight
(833030). For example, require that 90% of theglar(or acreage) must
have both physical conditions of blight and ecormeoanditions of blight.

* Require project areas to have more than one item the list of physical
blight conditions and more than one item from ibedf economic blight
conditions (833030 & §33031).

* Require redevelopment officials to show that nagitied parcels in pro-
posed project areas are integral to the redevelopastivities described in
the redevelopment plan (833320.1 [b][3]).

* Require redevelopment officials to delete propertyers from a proposed
redevelopment plan unletisey find that the property has both physical and
economic blight, or that the property is integoateédevelopment activities
(833320.1 [b][3]).

» Expand the lists of physical blight conditions awdnomic blight condi-
tions by listing them separately. For exampleasafe “residential over-
crowding” from “an excess of bars” and adult busses (833031 [b][4]).

Limit the Antiquated Subdivision Exception

Current Law : When finding “blight,” redevelopment officials mustiow that the
area is “predominantly urbanized.” That is, ast€#0% of the land in the project
area:
» Has been or is developed for urban uses (consisidnizoning)(833320.1
[b][1]), or
» Has irregular and inadequately sized lots in midtgwnerships (833030
[b][2] and 833031 [a][4]), or
* Is anintegral part of an urban area, surroundedelvgloped parcels
(833320.1 [b)).




Problem: In 1993, when the Legislature enacted a new\sidéestatutory defini-
tion of blight, it created a significant exceptimnboth the findings of physical and
economic blight and the urbanized finding for “gotited subdivisions.” Anti-
guated subdivisions cover parcels of land thatramgegular shapes or inadequate
size. These parcels are usually too small, to@tepor too dangerous to support
development. Indeed, a 1986 legislative studyreged that there were more than
400,000 parcels in antiquated subdivisions whiaktfate planners, builders, land-
owners, and elected officials. There is a peroagthat redevelopment officials
use the antiquated subdivision exception to avwedore rigorous “blight” defi-
nition.

An example currently in litigation illustrates thentroversy. In 2003, California
City annexed 15,000 acres (26 square miles) anderoned part of it for a Hyun-
dai auto proving ground. The City placed the aedexroperty within its redevel-
opment project area, arguing that the land --- m@shpty desert --- met the defi-
nition of predominantly urbanized and bight corati8 because it was character-
ized by irregular lots and subdivisions. It alé&mmoed that the lots were the result
of land fraud because they were sold years agmuithroper infrastructure. Re-
development officials then invoked eminent domaaguiring 202 property own-
ers to sell their parcels. A landowner sued, eingling the contention that the land
is blighted and predominantly urbanized.

In July 2005, Attorney General Bill Lockyer raisén case’s profile when he filed
a friend-of-the-court brief in support of the lawstlaiming the blight statute de-
signed to help revive decaying urban areas wasaddbeing used to justify a rural
land grab by California City officials. His briatked the court to invalidate Cali-
fornia City’s addition of the 15,000 acres becahsel egislature’s intention in ap-
proving the redevelopment law was not to incre@sesttax revenue by adding
vacant land to their redevelopment areas. In imidithe brief said, vacant land
should not be included in a redevelopment projeza & it is as large as the 202
lots in question in California City. Most of thokas are 22 acres or larger, some
as big as 640 acres. The Superior Court judge ialéavor of California City, but
the case is under appeal.

Possible Changes:

* Remove the antiquated subdivision language fronbligét definition.



* Require that antiquated subdivisions have conditmfreconomic blight in
order to qualify as “blight.”

* Repeal the antiquated subdivision exception tdghedominately urban-
ized” definition, effectively limiting the redevgdment of antiquated subdi-
visions to urbanized areas.

» Limit the antiquated subdivision exception to pobjareas that are smaller
than 100 acres in urbanized areas.

» Limit the antiquated subdivision exception to lof® acres or less.

* Limit the antiquated subdivision exception to “mggt-stamp” sized lots,
those smaller than 40 feet by 85 feet (less th&d(3square feet).

* Limit the antiquated subdivision exception to pndigs with steep topogra-
phy (slopes greater than 45%).

» Allow the use of the antiquated subdivision excapin cases where clear
title to the land is clouded.

» Allow property owners of irregular lots in newlyc@nfigured subdivisions
to vote, by a 2/3 margin, on whether to be sulifeeiminent domain.

Reform Local Redevelopment Practices

Legislators may wish to respond to the perceptian the problem with redevel-
opment projects may not be the statutory “bligtefinition, but how local officials
use the statutes.

Increase Voter Review

Current Law: Andrews v. City of San Bernardinf@959) explained that rede-
velopment agencies’ ordinances were not legislatote by city councils and
therefore not subject to referendum. The Legistatasponded by permitting ref-
erenda on redevelopment agencies’ ordinances.

As a result, an ordinance by a city council or dguoard of supervisors declaring
the need for a community redevelopment agencylgstto referendum. Refer-



endum procedures follow those for city or countyimances (833101). Ordi-
nances adopting redevelopment plans for new redpnent project areas are sub-
ject to referendum (833365). Ordinances amendirgjieg redevelopment plans
are also referendable (833450).

Redevelopment officials can merge their existirdexelopment project areas to
merge plan and project areas for all purposesy pobl property tax increment
revenue but retain the separate plans. Mergewresgglan amendments which are
subject to referendum (833485).

In most cities and counties, referendum petitidredlenging a redevelopment or-
dinance must be submitted within 30 days of thgado of the ordinance. In cit-
les or counties with populations over 500,000,gét&tion period is 90 days after

the ordinance’s adoption (833378). All registeveters in the city or county (not
just those in the redevelopment project area) cém on the referendum.

Problem: Other than lawsuits, a referendum is the onlyho@to overturn rede-
velopment officials’ key decisions. Qualifyingedevelopment petition can be a
tough task for residents and property owners. dxdt is the time short (30 days
in most communities; 90 days in bigger communitibs} the process is often
costly. Legislators may wish to give voters easiays to “opt in” to a proposal
instead of “opting out” of a redevelopment decision

Possible Changes

» Require voter approval on redevelopment officidkscisions:
o Creating new redevelopment agencies.
0 Adopting new redevelopment plans.
o0 Major amendments to existing redevelopment plans.
0 Merging existing redevelopment plans.

» Alternatively, extend the referendum petition pdrimom 30 days to 90 days
for all communities, not just the bigger cities awdinties.
Limit Redevelopment Spending on City Halls
Current Law : Concerned that redevelopment agencies had stfeymdheir

original purpose of eradicating blight, legislatprshibited them from paying for
the construction or rehabilitation of city hallsamunty administration buildings
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with tax increment funds (AB 1290, Isenberg, 1998t legislators left three ex-
ceptions (833445 [g]), that allow local officiats t
» Comply with federal and state seismic safety amessibility standards.
» Rehabilitate or replace a city hall that was sesiypdamaged during an
earthquake that was a presidentially-declared abdlisaster.
* Use funds from debts issued before January 1, 1994.

Problem: Although current law prohibits redevelopment @éls from building

city halls and county administration centers, ieslaot explicitly ban them from
buying the land for those projects. The unpubtlistese of Ruffo v. Redevelop-
ment Agency of San Jo$2001) required the City of San José to repaiRéde-
velopment Agency for the property that the Agenoydht for a new city hall.

The court said that AB 1290 intended to prohilditdakct and indirect expendi-
tures for the construction of city halls, includipgyments for land acquisition, site
clearance, and design.

Possible Change Codify the Ruffodecision and prohibit redevelopment officials
from purchasing land to build new city halls or nguadministration buildings.

Give Buyers More Notice About Redevelopment

Current Law : When selling residential property with one tarfalwelling units,
the owners or their agents must disclose to prdseeouyers information about
the property’s conditions, including significanfelets, even if the property is
listed “as is” (Civil Code 81102, et seq.).

TheReal Estate Transfer Disclosure Statenrenquires the seller to use a list to
explain the property’s conditions, including anyirg violations, CC&Rs or other
deed restrictions, or abatement citations (Civil€81102.6). Similar require-
ments apply to manufactured homes and mobileho@ie8 Code §81102.6d).
Sellers must also provideNatural Hazard Disclosure Statemedntbuyers, telling
them if the residential property is subject to tlow, fire, earthquake, or seismic
hazards (Civil Code 81103, et seq., added by AB Zé48akson, 1999). Cities
and counties may adoptacal Option Real Estate Transfer Disclosure Staeim
that requires sellers to explain additional infotiowa (Civil Code 81102.6a).

Further, the Subdivided Lands Act requires selieidisclose to a subdivision’s
first-time buyers if the property falls within aaifport influence area” or within
the jurisdiction of the San Francisco Bay Conséomatind Development Commis-
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sion (Business and Professions Code 811010 [b&12F], added by AB 2776,
Simitian, 2002 and SB 1568, Sher, 2004).

Problem: Eminent domain remains one of redevelopment’s mastroversial
features. Homeowners and landlords fear the condgam of their houses,
apartments, and businesses. The California Real@weint Association says that
most recent redevelopment plans voluntarily litné tise of eminent domain to
certain types of property (e.g., only commercial ant single-family homes) or to
certain portions of project areas. Current lawsdoat explicitly require sellers to
tell buyers that the property is within a redeveh@mt project area or whether the
property may be subject to eminent domain.

Possible Changes

* Expand the Real Estate Transfer Disclosure Statetoeaquire sellers to
tell prospective buyers if the residential propesty
o Within a redevelopment project area.
0 Subject to eminent domain.

* Require sellers of residential property with mdrart four dwelling units to
tell prospective buyers if the property is:
o Within a redevelopment project area.
0 Subject to eminent domain.

* Require sellers of nonresidential property topedispective buyers if the
property is:
o Within a redevelopment project area.
0 Subject to eminent domain.

State Oversight

Legislators may wish to protect the state governis@ual interests (both substan-
tive and fiscal) by requiring state oversight apgraval of local redevelopment
decisions.

Current Law : State officials do not supervise community redigwaent agen-
cies, nor do they approve local redevelopment adewss Redevelopment officials
must file annual reports with their local legislatibodies (i.e., city council or
county board of supervisors), the State Contrsli@ffice (SCO) and the State De-
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partment of Housing (HCD). These annual reportstraantain independent fi-
nancial audits as well as information relatingite agencies’ activities (8§33080.1).
Both the SCO and HCD publish annual summariesefrtformation provided by
redevelopment officials.

The SCO must compile a list of redevelopment agasnitiat have “major audit
violations” based on the information in the agescmvn independent audits. The
SCO then determines if local officials have coreddhese major audit violations
and, if not, the Attorney General may sue to faragections (833080.8).

Besides faithful adherence to state law, enforceémadies on lawsuits filed by:
» Other local governments (e.g., counties, specsdtidis, school districts).
e The State Department of Finance (833501 [b]).
» Local residents, property owners, and businesses.

Problem: Even though community redevelopment agenciey cautrstate poli-
cies and even though the State General Fund pagsastial indirect subsidies to
redevelopment programs, there is no direct stagdesgyht or approval of redevel-
opment plan adoptions or amendments.

The Legislative Analyst’s Office, the Public Polibystitute of California, and

other critical observers have recommended that sfffitials determine if redevel-
opment programs follow state law, with appropretéorcement.

Possible Changes

* Require state approval of local redevelopment astloy creating a unit
within state government with sufficient staff exjies to review redevelop-
ment plans and take enforcement actions.

» If the Legislature adds “metrics” (see pages 42w some but not all of
the “blight” characteristics, require redevelopmefiicials to notify a state
agency if a “blight” determination uses one of tle®-quantified character-
istics.

* Require a state agency to approve all future rddpueent plans.

* Allow any state agency to sue redevelopment agencie
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* Require a state agency to review and approve rég@went plans and
amendments, similar to HCD'’s certification of hawgselements, which
could be the basis of a lawsuit if the plan fadlsdceive state approval.

* Require a state agency to approve any future grajeas larger than 250
acres.

* Require a state agency to approve any significaenaments (e.g., size,
time, debt, eminent domain) to existing redevelopinpans.

» Allow property owners to require a state agencyetoew proposed project
areas. Specify that the state agency uses thesdandard as the courts.
The state agency’s decision becomes a rebuttabseimption in any subse-
guent lawsuit.

» State agencies that might perform these functiociside:

o Creating a new unit within the Department of Fireanc
Creating a new unit within the State Controllericz.
Creating a new unit within the Attorney Generalfsoe.
Governor’s Office of Planning and Research (OPR).
Department of Housing and Community DevelopmentDHC
Infrastructure and Economic Development Bank (14Ban

O O0O0O0oO0o

Litigation Procedures

Instead of creating a new state agency to oveests/elopment decisions, legisla-
tors may wish to make it easier to put legal cimglés in front of judges.

Current Law : Someone who wants to challenge the validity dfdeevelopment
plan has 60 days after the plan’s adoption or amemnd to file a lawsuit (833500
and Code of Civil Procedure 8860 and 8863). Mgséime 60-day deadline pre-
vents a person from contesting several aspectgegflan, including a finding that
an area is blighted or a finding that an agencyle¢e condemn real property in
order to execute the plan.

Any action challenging the validity of the plan rmbe filed under special valida-
tion procedures (833501 and Code of Civil Proce@8@0, et seq.). In a valida-
tion action, a published notifies all interestedspas that they can contest the va-
lidity of the redevelopment plan by a specifieded@ode of Civil Procedure
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88860-862). Someone who doesn't intervene bypeeied date can't join the
validation action (Green v. Community Redevelopn#smency, (1979) 96
Cal.App.3d 491).

The Community Redevelopment Law includes provisionshallenging a rede-
velopment plan at a public hearing before its adop{8833360-33364). A person
who does not participate in the hearing has noaested the available administra-
tive remedies and can’t sue to challenge the rddprnent plan’s validity (Rede-
velopment Agency v. Superior Cou(1991) Cal.App.3d 1487).

Only “interested persons” can file validation suasad the term has been narrowly
construed in the redevelopment context (Torresty. & Yorba Lindg (1993) 13
Cal.App.4th 1035). The court said that the pléstacked standing because they
didn’t reside in or own property in the city, didlpay property taxes in the city,
and didn’t have a beneficial interest in the redgwment area. Residing in the
county and paying property tax in the county wetrenough to create standing.

The Community Redevelopment Law explicitly recogsizeveral specific enti-
ties, including the Department of Finance, as fiedéed parties” for validation
suits (833501). Although the Legislature has ixgiieitly recognized the right of
the Attorney General to challenge the validity el@velopment plans, that ability
Is presumptively included in the Constitution’s &dogrant of powers to the Attor-
ney General (California Constitution, Article V,31

If a party meets all of the requirements for saitourt will review an action chal-
lenging the amendment or adoption of the redeveéopirplan using the “substan-
tial evidence test” (In re Redevelopment Ri@964) 61 Cal.2d 21). The court
will review the record of the agency’s proceeditmsee if local officials had sub-
stantial evidence to support the findings they madedopting the plan.

Problem: Some critics say that these procedural and jutistial requirements
prevent affected persons from contesting redevedopmlans. They point to the
exhaustion of remedies requirement, the stringamidsng requirement, and the
short statute of limitations period. Critics carddhat these requirements effec-
tively insulate agencies from lawsuits. By thedithat redevelopment opponents
realize that a redevelopment plan could harm thiesrtpo late to challenge it.

Others question the wisdom of barring parties frotarvening in a lawsuit after
the period specified by the summons. Generalbhatened procedural schedule
allows redevelopment agencies to have certainthgesproceed with their pro-
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jects. However, if a validation action has alreadgn filed, the interested parties
have notice that there is a risk in proceeding tithplan.

Critics also say that the people who are most a#eaffected by a redevelop-
ment plan (e.g., those living in blighted areasymat have the resources to chal-
lenge it. Similarly, there are allegations thatexelopment agencies are some-
times unduly influenced by businesses that befrefit redevelopment plans.
Some even speculate that the intended beneficiafriesievelopment plans may
agree to reimburse redevelopment agencies for dieéense costs.

Because private parties often have difficulty atradling redevelopment plans,
some have suggested that state agencies, suoh Rephartment of Finance and
the Attorney General, should play a more active mlenforcing redevelopment
laws. However, state agencies encounter manyeoddme obstacles faced by pri-
vate parties.

Possible Changes

» Extend the statute-of-limitations on lawsuits céading the validity of re-
development plans from 60 days to 90 days, matdhi@gime limit for
challenging general plans (Government Code 86500%)].

* Require redevelopment agencies to pay attornegs’tie plaintiffs who suc-
cessfully challenge the validity of a redevelopm@an. This change would
be consistent with recent statutory changes thafiieaffordable housing
development projects (Government Code 865589.58p8363 [e], 865914
[b], and 865915 [e]).

» Clarify that a redevelopment agency bears the luodgroof on lawsuits
challenging the validity of redevelopment plansisichange would be
similar to the recent statutory change for low-meohousing sites (Gov-
ernment Code 865589.5, amended by SB 575, TorlaR&dib).

* Provide that anyone who lives or owns propertyhengame county as a re-
development project area has standing to challdreyealidity of the plan.

* Ban indemnity agreements for lawsuits challengedgrelopment plans.
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* Require plaintiffs to notify the Attorney Generahen filing lawsuits that
challenge redevelopment plans. This change waoaikirbilar to the notifi-
cation provisions that currently exist for suiledi under the California En-
vironmental Quality Act (Code of Civil Procedure8&3and Public Re-
sources Code 821167.7).

» Clearly assign the Attorney General the explicthauty to sue for viola-
tions of the Community Redevelopment Law.

* Exempt the Attorney General and other state agenteem the “exhaustion
of remedies” rule. This change would be similathi® Attorney General’'s
current exemption from CEQA'’s exhaustion requireta¢Rublic Resources
Code 821177 [d]).

» Allow a party to intervene in a pending suit attez date on the summons
has run. This change would overturn the Gréeeision.

Use of Eminent Domain

Legislators may wish to respond to the perceivedlem that redevelopment offi-
cials abuse their eminent domain powers.

Current Law : The Fifth Amendment of the U.S. Constitution stdbed a per-
son's private property may be taken for a “pubse”uf the owner is paid “just
compensation.” Similarly, the California Constiturt provides that private prop-
erty “may be taken or damaged for public use ortigmvjust compensation, ascer-
tained by a jury unless waived, has first been paidr into court for, the owner”
(California Constitution Article I, §19).

The Community Redevelopment Law allows a redevepgmgency to designate
a redevelopment project area for the purpose dii@ating blight. The law pro-
vides agencies with the power to condemn real ptppethin a designated rede-
velopment project area (833342). The redevelopmpiamt must contain a time
limit for commencing eminent domain actions. Tleadline may not be more
than 12 years from the plan’s initial adoption.eTdgency, however, can extend
the deadline by amending the plan (833333.2 [a][4])

The state’s Eminent Domain Law establishes thedstas and procedures for
condemning property. Owners are entitled to farkat value of the property
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taken (Code of Civil Procedure §1263.310). As &enaf practice, fair market
value is generally determined through the use ahdependent appraiser selected
by the redevelopment agency. Agencies often uddArappraiser, the highest
designation of the Appraisal Institute. An ownexyncontest the valuation in court
and is entitled to a jury trial. Neither the plifmor the defendant has the burden
of proof on the issue of compensation (Code ofIGlvocedure §1260.210).

Problem:

Some property rights advocates believe that emidemiain should only be used
when the property to be taken will be owned andip@d by a public entity and

used only for a stated public use. In other woedsnent domain should not be

used for redevelopment purposes if it involvesrsglbr leasing the property to a
private entity.

Others believe that the eradication of blight tlgiowvedevelopment is a legitimate
use of the eminent domain power. Nonetheless, gooieedevelopment partisans
believe that this power should be more tightly colfeéd to ensure against its mis-
use. Concerns have been raised that current lawsafor the following circum-
stances to occur:

» The finding of blight that accompanies the desigmabf a redevelopment area
or an extension of the eminent domain power is lcsnee for at least 12 years
and possibly much longer. As a result, eminentalaroould still be used long
after redevelopment officials have eradicated tighb

» The finding of blight covers the entire projectareven though the area may
contain parcels that are not blighted or areas evhight has been cured. Emi-
nent domain could be used to condemn parcels thata needed to eradicate
the remaining blight.

* Members of a public body voting on an eminent donaation may have re-
ceived campaign contributions from an intendeditipiarty beneficiary of the
action or even hold an unpaid position with anndtd beneficiary without
triggering conflict of interest statutes.

In addition, many concerns have been raised tleadpipraisals ordered by the
condemning agency significantly undervalue the prgp It has been alleged that
appraisers may have an incentive to undervaluegptpm order to continue doing
business for the public entity. While the propenyner has the right to a jury trial
to determine the actual value, the time, expens®pacertainty of going to court
may deter many property owners from exercising thghts.
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Possible Changes

* Require that property taken by emindotmain be owned and occupied by
the condemnor or another public agency only forstlaged public purpose
(see, for example, SCA 15, McClintock and ACA 23,Malfa).

» Preclude the taking of owner-occupied residentiapprty for private use
(SCA 12, Torlakson).

* Require new redevelopment plans to specify whehenyand how redevel-
opment officials can use their eminent domain pswerg., only commer-
cial and not single family homes, or only certammtns of project areas)
(SB 53, Kehoe).

* Require redevelopment agencies for older projessato adopt an ordi-
nance specifying where, when and how redevelopoffiotals can use their
eminent domain powers and limiting eminent domaitharity to July 1,
2009. Adoption of the ordinance and later changmsd require an
amendment to the redevelopment plan (SB 53, Kehoe).

» Shorten the deadline for redevelopment officialsteat condemning prop-
erty from 12 years to 10 years from initial plamption (SB 53, Kehoe).

* Require voter approval of any future redevelopnpdauts that propose to
use eminent domain.

» Prohibit the use of eminent domain by redevelopragencies more than 12
years after the adoption of a redevelopment pld@ssrthe agency makes a
finding that blight still exists and the emineniagin action will directly
and substantially assist in eradicating the remagibiight.

» Prohibit elected officials from accepting campaggmtributions from enti-
ties that have received or are reasonably likehgteive land acquired
through eminent domain. Officials who have alressbeived contributions
from such entities must recuse themselves fronmvatg/on the eminent
domain action.
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Make it a conflict of interest in an eminent domadation for a redevelop-
ment official to be on the board of an organizatoth an existing or likely
future financial interest in the property.

Require redevelopment agencies to pay attorneyaiegsreble damages in
cases where a property is illegally taken.

Require redevelopment agencies, in cases whererad=iermines a higher
value for the property than that offered by theljpudntity, to pay attorney
fees and twice the difference in value.

Require the Department of Real Estate to maintdist af appraisers who
are qualified and interested in performing apptaisaeminent domain
cases. Require the public entity seeking an apgréor purposes of an
eminent domain action to obtain and use a randassygned appraiser from
the list.

Require the condemning redevelopment agency, Uastgd by the property
owner, to pay for an independent appraisal to blkeepi by the owner.
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Appendix A: Policy Committee Memberships

The joint interim hearing on November 17, 2005 gsitogether the five of the policy commit-
tees that have jurisdiction over the bills thataffredevelopment agencies and eminent domain.

Senate Local Government Committee  Senate Transportation and Housing Committee

Senator Christine Kehoe, Chair Senator Tom Todak€hair
Senator Dave Cox, Vice Chair Senator Tom McCliktatice-Chair
Senator Dick Ackerman Senator Roy Ashburn

Senator Sheila James Kuehl Senator Gilbert @edill

Senator Michael J. Machado Senator Denise Morraheny
Senator Tom McClintock Senator Christine Kehoe
Senator Don Perata Senator Alan S. Lowenthal
Senator Nell Soto Senator Michael J. Machado
Senator Tom Torlakson Senator Abel Maldonado

Senator Bob Margett
Senator Kevin Murray
Senator George C. Runner
Senator Joe Simitian
Senator Nell Soto

Assembly Housing and
Community Development Committee Assembly Local Government Committee

Assembly Member Gene Mullin, Chair Assembly Mem8anon Salinas, Chair
Assembly Member Bonnie Garcia, Vice Chair Assendgmber Bill Emmerson, Vice Chair
Assembly Member Joe Baca, Jr. Assembly Memberddé&xt La Torre
Assembly Member Loni Hancock Assembly Member Guyston

Assembly Member Jay La Suer Assembly Member Sadiger

Assembly Member Simén Salinas Assembly MemberNBten

Assembly Member Alberto Torrico Assembly Memberd W/olk

Assembly Judiciary Committee

Assembly Member Dave Jones, Chair
Assembly Member Tom Harman, Vice Chair
Assembly Member Noreen Evans
Assembly Member Ray Haynes

Assembly Member John Laird

Assembly Member Tim Leslie

Assembly Member Lloyd Levine

Assembly Member Sally Lieber

Assembly Member Cindy Montariez




